Final Report of the TDR/Land Preservation Work Group of the Task Force
On the Future for Growth and Development in Maryland: Part |

A transfer of development rights (TDR) program is a potent tool for helping Maryland meets its
goals of preserving rural drresource land while concentrating development in growth areas.
This report isa onestop shop for basic information @R programs.There is avealth of

existing information on this important topic, and the Workgroup believed that directing the
reades to that trove is better than creating its own primer on the topiart Il of this report, to

be completed in the coming months, will provide recommendations for improvingBrand
preservation tools.

Perhaps the most thorough analysis of TDRypams in Maryland i&srant Dehart and Rob

Et geReporsThe Feasibility of Successful THWR Progr
Grant Dehart and Rob Eig and sibmitted to the Maryland Center fogfo-Ecology, Inc.,

January 2007. Itis a valuablek to

The mission for the Work Group was based on two which we are indebtedThis report

recommendations from  Where Do We Grow From

Here? A Report of the Task Force on the Future for includes a checklist for creating TDR
Growth and Development in Maryland ( December programs as well as a series of

1, 2008) recommendations. We have linded
State and local governments shou  Id look at the checklist, anthe recommendatien
comprehensive approaches to land preservation of that reportwhich form the basis of
beyond purchasing land for preservation. While the first sevemecommendatios of this
additional State funding for such programs is report.

critical, local governments should also strengthen ) o o .

land management tools (e.g., protective rural This report examinemterjurisdctional
zoning an d subdivision regulations) for rural lands TDRS) i.e., programs that transfer

to protect existing resource  -based industries, rights from one jurisdiction into
thereby d_ecreasmg the incentive for land owners another. Suchooperation between

to sell their land for development. The Maryland s

Association of Counties believes, however, that jurlsdlctlons_can make TDR programs
this local governme nt action should only be more effective. However, few such
undertaken once the State has met its funding programs exist, and ne in Maryland.
commitments to land preservation. Usually, The main obstacle is the lack of
successful down -zoning of agricultural land has incentives for the receiving area to take

been accompanied by aggressive easement

acquisition, such as in Baltimore County. the density from another jurisdiction.

This report begins by describing

And programghat have overcome this

MDP sho uld convene an inter -agency and inter - obstacle, primarily in Washington state
governmental workgroup, including State and and NewJerseythen looks at

local stakeholders, to explore the viability of TDR Maryl andos own Carolin
programs at all levels. The Workgroup sholuld where thecreation ofan

report back to the Task Force with an interim . A .

report by July 1, 2009, anda final report by |n_terjur|§d|ct|onal TDR effort isinder
November 1, 2009.programs at all levels. The discussion between the County and
workgroup should report back to the Task Force some of its municipalities

with an interim report by July 1, 2009, and a final . .

report by November 1, 2009. Next, this report lookat promising

innovations in TDR programs, where
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the private sctor purchases development rights not just for additional dwelling units but to
address other environmental requirements, such as the need to offset the production of carbon
dioxide and stormwatdrom new development.

Finally, this report lists a numbef recommendations for improving TDR programs and other
land preservation measures in an era when public dollars for preservation are scarce.

Appendix | contains the checklist for evaluating a local TDR program and its likelihood of
success. Appelix Il contains theipdatedTDR bibliography from the Interim Report.
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What is a Transfer of Development Rights (TDR) Program?

A Transfer of Development Rights program is a procedure, prescribed by local ordinance
whereby t he owner orfdian ¢ & aecsildrienvirommeritadlyesensitive
land that is planned for preservatiord may convey development rights to the owner of a
parcel in the receiving districtd i.e., where developed is desired and planned frso that

the development rights areextinguished on the sending parcel and may be exercised on the
receiving parcel in addition to the development rights already existing.

Aspects of Successful TDR Programs

Pages 11 through 15 &eport: The Feasibility of Successful TDR Programs for Maryld 6 s

Eastern Shoreby Grant Dehart and Rob Etgen, published by the Maryland Center for Agro

Ecology, Inc, can be used for a checklist by jurisdictions creatingvatuating a local TDR

program. This checklist appears in Appendix$ince that reporvas written, two morewhors

Rick Pruetz and Noah Standridge, looked at the twenty most successful TDR programs

natiorwide, not just in Marylando see which ones featured the ten attributes mentioned most

often in their survey afwentyarticles aboutvhat makes a successful TDR program. These are

covered by the checklist in Appendix I, but the perspective and elabosatioher ed i n @A Wh a
MakesTr ansf er of Devel opment Rights Work?0 is wo

Factor 1: Demand for Bonus Density
[M]any TDR programs fail because developere satisfied with the density that they get for free
without buying TDRs. When demand is inadequate, soo@mmunities consider downzoning the
receiving aregrezoning the receiving area to allow less developrpetgntal as a matter of right) and
requiring developers tbuy TDRs to exceed that newly reduced baseline denddywnzoning is
politically unpopular and likely to generatareats of lawsuits, particularly if the downzoning appears
designed solely to creatiemand for TDRsDownzoningsare more acceptable when they restrict both
sending andeceiving sites and when the current zoning in the ates affect is clearly failing to
achi eve t heomprehemsiverplar. This sas the case in Calvert Céuity

CalvertCounty went through two countywide downzonimgshe past decade. ural areas are
now zoned 1:20and TDRs are required in development zones to build at the densities that were
in effect there before the downzoning

Factor 2: Receiving Aes Customized to the Community
Features of receiving areas that need to be specially tailored to local circumstances include:

1) adequate infrastructute accommodate the additional developme2i;political acceptability;

3) compatibility with existingdevelopment; 4) clear designation;5) consistency with the
comprehensiv@lan; 6) location where developers perceive a markehifgher density;and 7) a

receiving area located in anotherisdiction if the sending area is in a community tbatnot

accept more growth.

Factor 3: Strict Sendingrea Development Requlations

YAdapted from a definition provided i feroftDewlopfeneRights an Pl anning
Ordinance.Model Smart Land Development Requlatioméerim PAS Report, © American Planning Association, March
2006.

% This and the following excerpts in this section are from Pruetz, Rick, and®Nbaandr i dge . ansfeanbfat Makes Tr
Devel opment Rights Work? Success Factors from Research and
Vol. 75, No. 1, Winter 2009, pages-83.
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Only 2 of the 20 leading TDR programs we identifiedve sendingirea zoning that allows
development densitiegreater than one dwelling unit per five acreBurthermore,these two

programs are not among the most successfudwnlist. This suggests that although it may be
possible toachieve limited success without strict sendimga zoningpermissive sendirgrea

zoning will likely create seriouproblems for a TDR programFor example, permissiveoning

produces greater potential development vaiueich can result in TDRs that are prohibitively
expensiveé A weak regulatorframework can also cause a landowner to questbmanmu ni t y 0 s
commitment to preservationFor examp, farmers could legitimately wonder whether it makes
sensdo preserve their land if permissive zoning will ultimatallpw their farms to be surrounded

by subdivisions whoseesidents may object to agricultural practices, noisesopdark.

Strict zonirg predates TDR in some communitiesit many have permissive zoning and find it
necessarto downzone the sending area when they adopt a ®Rkhance. Most famously,
Montgomery County, MDdownzoned its 90,008cre sending area from a maximafmone unit
per 5 acres to one unit per 25 acrés.fact, many communities adopt TDR specifically as a way
to mitigate a downzoning.

Factor 4: Few or No Alternatives to TDR for Achieving Additional Development

A successful TDR program allows extra density in rangiareas only through TDRs and

A

doesndt allow extra density for clustering,

Most successful programs rarely allow developmentsirtumvent TDR requirementsin the
New Jersey Pinelandsogram, the State of Newersey not only required the @@risdictions to
conform their codes to implement thegional TDR program, but the Pinelands Commission
reviews and certifies all municipal zoning and land wsdinances and master plans for
consistency with th€omprehesive Management Plan

Factor 5: Market Incentives: Transfeatios and Conversion Factors
Many TDR programs use a ot@one transfer ratiomeaning that for each dwelling unit
precluded at a sendirgite, one bonus dwelling unit is allowed at a recgj\dite. At times, this
formula can work for both landowners addvelopers.But it is also likely that the dollar value
increaseresulting from one additional dwelling unit in a receiviaga will not equal the value
reduction caused by preserviagehtively large amount of land in the sending area.

In an effort to create market incentives for seneinga landowners and receivirgrea
developers, many TDRrograms adopt an enhanced transfer ratio, meaningrthia than one
additional dwelling is alleved in the receivingrea for each dwelling unit precluded in the sending
area.

A conversion factor is a benefit for using TDRs that involves somettirggthan an increase in
residential density: more commercial square footage, greater building hecgsase in
impervious surface, etc.

Factor 6: Ensuring that Developers Will Be Able to Use TDRs

If developers have met all the requirements of the TDR program, they should be allowed to
achieve the maximum density in the receiving area by right withetihg to go through extra
hearings or approvals to use the TDRO6s.

Factor 7: Strong Public Support for Preservation
Of the 20 leading TDR programs we reviewed, 13exhibit strong public support for preservation by
having at least one of the following:a locally funded purchase afevelopment rights (PDR)
program anotherconservatiorfunding program approved by county voters since 1988 TDR
bank, which is a government entity that uses pufhlicis to buy TDRs and hold them for resale to
developers.

d
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Factor 8: Simplicity
Praised for i1its simplicity was Montgomery Cou
programs, such as interjurisdictional TDRs, are inherently complicated.

Factor 9: TDR Promotion and Facilitation
[A] comprehensive, welnaintainedvebpage is a good indication of outreach to the general
public. King County, WA, sets a high standard for promotwith regular press releases about TDR as
well as a websitevith background information and access to codéhe New Jersey Pinelands website
illustrates exceptional publioutreach through a variety of recreational and educatymogirams aimed at
schootage children as well as adults.

(Seehttp://www.state.nj.us/pinelandahd
http://www.kingcounty.gov/environment/stewardship/sustairfbi&ing/transfer
developmentights.aspy.

Factor 10: A TDR Bank

A TDR bank is an ity officially authorized by thecommunity to buy, hold and resell TDRs.
Eleven of the 2Qublications we reviewed discuss how having a TDR lmmkenhance a TDR
program. The bank can acquire TDR®m sendingarea landowners who cannot find private
buyers. It can establish and stabilize TDR pricdscanfacilitate transactionslt can market the
TDR program. It can create an ongoing preservation revolving funcbbying TDRs, selling
them, and using the proceeds to bbuyre TDRs.

A TDR progran can prevent rural land from being overwhelmed by development like this.


http://www.state.nj.us/pinelands/
http://www.kingcounty.gov/environment/stewardship/sustainable-building/transfer-development-rights.aspx
http://www.kingcounty.gov/environment/stewardship/sustainable-building/transfer-development-rights.aspx

Page| 6

Interjurisdictional TDROG s

Maryland does not have any programs that transfer development rights from a County to a town
or from one County to another. Yet thi®l has great potdial to shit development from
conservation areas to growth areas. Some of the best interjurisdictional TDR programs are
describe below.

Boulder County, Colorado

Development rights can be transferred from the-ingorporated portions of the County irttee
city of Boulder andsix other cities in the County. Intergovernmental agreements between the
County and each of the cities formalizes the arranget&he cities accept development rights
from | and near by cCeptance off TDRsaaa@rkescity goals far soenmuiny
separators, greenbelfand] farmland preservatiori'drhe city of Boulder and Boulder County
together create@ihe Boulder Valley Comprehensilanin 1977. It was updated five times
since, and some minor changes were madecntly as 2008. Policy 11 of tRemmunity
Identity/Land Use Pattersection says the following:

The city and county will jointly determineriteria and areas for transfer dévelopment rights
(TDRs) within orin proximity to the Boulder Valley, inrder to secure conservation easements
on valuable rural lands fromwhich density may be transferred askift those rural residential
densities toappropriate urban settings where thegative impacts of growth can be better
mitigated or avoided.

The basealensity in sending areas is 1:3Sonurban Planned Unit Development (NUPUD)
allowstwo units per 35 acram only 25%of the parce(or 15%, where the Board of County
Commissioners finds that ttend isof agricultural or environmental importancé&he

firemaining acreage (the agricultural outlot) is encumbered by a conservation easement. The
outlot remains in private ownership, but the conservation easement is deeded to the’dounty

The TDR statute for Boulder County lists the sending densities byl gaeefrom

(a) For parcels between 35 and 52.49 acres
(i) two development rights can be sent; OR
(i) one unit may be sent AND one unit may be built on site, but only if specifigpfiyoved
by the Commissioners based on a finding that the prbpodances thereservation of
the sending site and otherwise furthers the purposes of this Sé&e#o6A and the
Comprehensive Plan.

To

(g) For parcels 140 acres and larger
(i) two development rights per 35 acres can be sent; OR
(ii) any combination ftransfer and on site development which does not exceedriit®per
35 acres transferred or one unit per 70 acres on site (i.e., on 14¢haceesould be the
transfer of 6 units and the construction on site of 2 units).

® The mapfromt he Count yds ¢ o mphovngtkeerjoini plamingaredsetweenahe €ounty and the seven

citiescan be found dtttp://www.bouldercounty.org/lu/bccp/pdf/bcep_iga_map.pdf
4 http://conserveland.org/features/RickPruetz.ppt.pdf

° http://Amww.wulaw.wustl.edu/landuselaw/tdr_boul.html


http://www.bouldercounty.org/lu/bccp/pdf/bccp_iga_map.pdf
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Parcels with certain allocatis of water rights can transfer another one unit per 35 irrigated
acres.

Development requirements on receiving parcels include the following:

(1) In order to be eligible for additional density from development rights, a prepesigr must
apply for and eceive approval for a TDR/PUD on the parcel.

(2) Adequate facilities and services must be provided to serve a TDR/PUD development.

(3) Defined Subareas for transfeFor every TDR/PUD, 75% of the total numberdafvelopment
rights needed to complete tpeoject must be acquired from designated sendlitgg located
in the same subarea as the proposed receiving site unless the applicant prepesdically
defined and identified sending area which is designated by the BOCC inDR&PUD
approval

Theinterjurisdictional TDRs$n Boulder Countypreserved 5,908cres by2008°
King CountySeattle, WA

This 1998 program, replacing an earlier, inactive program, transfers rights from rural parts of the
County to its municipalities, where 1.4 millonoftteount yé6s 1.8 mil |l i on res

The secret to getting municipalities to accept the extra density?

AThe program has ptheciias tb actepti TDRs avitidounty &irsds foro
public amenities for transit enhancement, pocket parks and paestrian or transit friendly
street improvements in the receiving neighborhoode’

Sixty-two rights were used to add 500,000 square feet to a Microsoft office complex.

il n 199 9 tha City of2Seddtle and King County approved the Denny Triangle TDR
Interlocal Agreement, allowing qualified landowners in the Cedar, Tolt, Green and Snoqualmie
River Basins to sell TDRs to property owners in the Denny Triangle neighborhood of Seattle.
This provided $100,000 in county funds for amenities and a pledge06{@D more for capital
improvements when TDRs are transferred. Under the agreement, new buildings can build an
additional 2,000 Sq. Ft. of residential space for each TDR transferred, and can add 30% to their
maximum height. The county funds will be maed by developer conbriitions based on the
additionalsquarefootagefromT DRs . 0

More information on the King County program can be found at
http://www.kingcounty.gov/environment/stewardship/sustainahbiting/transfer
developmentights.aspx

According to the King County TDR Web sitne rural TDR can be purchased for two
additional urban units. Between July 28, 2003 and Novemb&080d, the price per

TDR ranged from $10,000 to $26,000. The most recent purchase occurred on November
30, 2007. The purchase of one urban TDR can be used for one additionalnitban u
Between May 1999 and Nowber 2007, prices per TDR have varied fr$6000 to
about$17,000. The last urban TDRaw purchased in November 2007.

6 According to Rick Pruetz: http://www.slideshare.net/ecocity2008/pruetzmc

" This and the excerpt below are from Dehart, H. GrantRuoftlEtgen.Report: The Feasibility of Successful TDR Programs
forMarylan d 6 s E a s.t SabmittedSolthee Maryland Center for Agtaology, Inc. January 2007. Page 137.


http://www.kingcounty.gov/environment/stewardship/sustainable-building/transfer-development-rights.aspx
http://www.kingcounty.gov/environment/stewardship/sustainable-building/transfer-development-rights.aspx
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fiSince the year 2000, 137,500 acres of Rural and Resource lands or almost 215 square
miles have been protected from development by King County's TDR Pragram.

The King County program has provided incentives

to the cities to accept TDRs with county funds for

public amenities for transit enhancement, pocket
parks and pedestrian or tra  nsit friendly street
Improvements in the receiving neighborhoods

Sending desities:

Receiving Site Information
SENDING SITE ALLOCATION

Once development rights from sending sites become

Type =l TER facres certified, the sending site is protected from future

development, and the TDRs are available to use at
F 1| &0 - : .

2 % 1 5 receiving sites, which are parcgls of land located

o RA-10 1 5 where the exting services and infrastructure can

e RA&-5 1 5 accommodate additional growtltypically in urban

RA-2.5 1 | 25 | areas. TDRs may be used in several ways at

qualified receiving sites:

Z e To increase density (typically 150%) above

o R-1 B 1 wha is allowed by the base zoning;

= e Toincreas FloorArea Ratios (typicallyl50%6)

abovewhat is allowed by base zoning;

¢ To meet traffic concurrency requirements (if used in the same travelshed as the sending site)
e To allow construction of larger accessory dwelling units in the Rural, Azed

e Satisfy cabon offset requirements

Basic criteria for receiving sites are outlined belovine TDR Codehas the detailed criteria for
receiving sites.

Areas qualified to receive TDRs include:

e Unincorporated King County urban areas zonetitRrough R48, NB, CB,RB, or O;

e Incorporated cities where alwed by the local jurisdiction; and

e Rural areas zoned RAS if TDRs originate in &ural Forest Focus Areand all of the
following conditions are also met:
Yy The site is served by a domestic Group A public waernece;
Yy The site is within ¥ mile of an existing predominant pattern of lot sizes smaller than 5

acres;
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Yy The project will not adversely impact regionally or locally significant resource or
environmentally sensitive areasd
Yy The project will not equire public services and facilities to be extended in order to create

The following areas cannot receive TDRs under any circumstances:
e Properies on Vashon or Maury Islands;
e Properties whin the Rural Foredtocus Area;and

or encourage a new pattern of smaller.lots

e Properties within the outer boundaries of the Noise Remedy Area identified {lyaGea
International Airport

Zone

RA-
2.5

R-4

R-6

R-8
R-12
R-18
R-24
R-48

NB

CB | Community Business
Regional Business

RB
@)

Description

Rural Area

Residential
Residential
Residential
Residential
Residential
Residential
Residential

Neighborhood
Business

Office

Base Density Maximum Density

(du/ac)*
0.2

4
6
8

12

18

24

48

8

18
36
36

* du/ac = dwelling units per acre (see density)

** Additional conditions apply as outlined above

(du/ac)
0.4**

6
9
12
18
27
36
72

12

24
48
48

TDRs for Carbon
Offse® Greenhouse
gas emissions must
be mitigated for new
development in King
County that exceeds
a threshold for
projectrelated
greenhouse gas
emission. The @08
King County
Comprehensive Plan
stipulates that TDRs
can be used for this
purpose.

The@unt yods
transfer of
development rights
(TDR) bankcan
purchag and sell
development rights,
purchase
conservation

easements, accept donations of development rights fualifigd TDR sending siteand

provide funds for amenities that ctatilitate intefjurisdictional TDR agreementbetween the
Countyand its municipalitiesThe TDR bank may acquire development rights and conservation
easements only from sending sitesated in the rural area or in an agricultural or forest
production district as designated in the King County Comprehensive P&relopment rights
purchased from the TDR bank may only be used for receiving sites in cities or in the urban
unincorporatedraa as designated in the King County Comprehensive Plan.

The rights associated with properties acquiredfoounty park, open space, trail, agricultural,
forestry or other natural resource acquisition progtamalso go to the TDR bank if the
propertywas aqualified TDR sending site.
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TDR bank fundsan be usgto facilitate development rights transfamsa number of way:

i stablishing and maintaining internet web pages, marketing TDR receiving sites, procuring title
reports and appraisals and reinging the costs incurred by the department of natural resources
and parks, water and land resources division, or its successor, for administering the TDR bank
fund and executing development rights purchases and SdlesTDR bank fund may be used to
coverthe cost of providing staff support for identifying and qualifying sending and receiving
sites, and the costs of providing staff support for the TDR interagency review conmittee.

The County also operates a Wetised TDR Exchange to link buyers and seléard provides
TDR market information the site.

Seattle and other cities have been receptive to accepting density
transfers from rural parts of the county with TDRs, because
there is a public recognition that there is a broader regional
interest that serves everyone. They believe that development
should occur inside of cities where the infrastructure exists, and
that farms and forests are permanently protected with TDRs.
The incentive payments built into the interlocal agreements, from
county funds to pay for amenities and capital infrastructure in
the receiver areas, help offset local concerns about the impacts
of higher densities, but the receiver areas are typically within
existing high -density communities.

FromReport: The Feasibilitp f Successf ul TDR Pr ogr a mSubnfitted to tivaViaryldne
Center for AgreEcology, Inc., January 2007. Researched and written by: H. Grant Dehart, Land Prese
Consultant; and Rob Etgen, Executive Director, Eastern ShoreCanservancy. Page 139.

Is the Washington experience transferable to Maryla@d@nt Dehart and Rob Etgen, in their
research on the Eastern Shore, summed it up this way:

Whether the King County-Seattle experiencewith interjurisdictional agreements for TDRs
could be transferable to the more rural environment of the Eastern Shore, will probably
depend on a number of factors, including 1) the extent of regional cooperation between
counties and municipalities for imdementing comprehensive plans or shared land
preservation goals, 2) the strength of the market for higher density development within
municipalities, 3) the willingness of city officials to maintain a base level of density lower
than this market while allowing higher densities only with TDRs, and4) the willingness of
county governments to provide financial and other incentives to municipalities willing to
accept TDRs, to help pay for capital infrastructure and amenity enhancements within town
boundaries tooffset the impacts of higher density development.

TheNew Jerse¥xperience
A. The Pinelands
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New Jersey differs from Maryland in thalt the land in the state lies within the boundariethef
566 municipalities.Counties daot have the rolen landuse that they do in Maryland, although
theyhave control over storm g@inage systems and county road@her than that, landsein

New Jerseys a municipal matterTherefore, TDRs transfer development from one part of a
municipality to another part, &om one municipality to another. Interjurisdictional agreements
are rare, however, because the receiving areas see little benefit from taking the density from
another municipality.Interjurisdictional TDRs are most activean area of New Jersey called
the Pinelands.

The 1.2million-acre Pinelands National Presewas created by the U.S. Congress in 1978
Althoughthe Pineland contains all or parts of seven counties and 56 municipalitiess&aisd
controlled by the regional Pinelands Commissioaveé® members to the Commission are
appointed by the seven counties, seven by the governor of New Jersey, and one by the U.S.
Secretary of the InteriorThe Pinelands Protection Act that created the Preserve requires all
municipalities in the Pinelands &low the use of TDRdransferred from any part of the
Pinelandsfor new developmentTDRs in the Pinelands are called PDCs (Pinelands
Development Credits)PDCs can be transferred between six counties and 33 municipalities (10
with both sending and ceiving areas).

The Pinelands Commission adopted a Comprehensive Management Plan in 1980 dividing the
planning area into a Preservation Area of 295,000 acres including the largest tracts of relatively
unbroken forest and economically vital berry industmtlands, and the surrounding Protection
Area lands that had experienced some development. Thege were further divided into nine
management areascluding threethat qualified as sending areas for TDR, including the
Preservation Area District, the Agultural Production Areas, and Special Agricultural Production
Areas. The Comprehensive Management Plan was approved by the Secretary of the U.S.
Department of Interior and reviewed by Congress in 1981. After municipal plans were prepared in
conformancevith the Comprehensive Management Plan, residential development was not allowed
asof-right in these areas, except through a conditional use approved by the local jurisdiction.
[Members of families that have lived in the Pinelands for twenty years, ptepato earn their

living from Pinelands resources, can build housesight.]?

The Pinelands Commi ssiondbs Web site provides

O«

O«

Each PDC transfers the right to build four homes and can be bought and sold in 1/4 (or 1
right) increments.

Sending areas include preservation and agricultural areas. PDCs may also be allocated to
ot her properties that voonmedtal problemsd@onuservatoped b ec
agricultural easements are placed on the sending properties when the PDCs are transferred.

Allocations to sending properties range from 0.2 PDCs for each 39 acres of undevelopable
wetlands, to two PDCs for each 3&es of upland farmland or active berry agriculture.

Receiving areas consist of Regional Growth Areas where zoning allows roughly 50% more
homes to be built using PDCs than would otherwise be permitted (originally estimated to be
22,500 bonus units/4@)R base units). However, since the program is voluntary and not all

8

Report: The Feasibility of Successful TDR Progr ams -Hcadogy, Maryl andds
Inc., January 207. Researched and written by: H. Grant Dehart, Land Preservation Consultant; and Rob Etgen, Executive Director, Eastern
Shore Land Conservancyages 14142.
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developers will use PDCs, there are roughly twice as many opportunities to use PDCs as
there are PDCs available for usks a result, the Commission estimates that only 6,600
additionalhousing units will be developed with PDCs.

O«

PDCs can also be used by property owners in other areas of the Pinelands to build homes on
certain lots which are slightly smaller than normally required or which involve slight
deviations from development standards.

0 PDCs can be bought and sold ptats or through the publicly chartered Pinelands
Development Credit Bankittp://www.state.nj.us/dobi/pinelands/pinelandsbank.mrhile

most PDCs are sold to developers, the state began instituting programs in 1999 to buy and
retire PDCs, removing themaim the market.

Receiving Area Zoning
0 Municipalities designate residential, commercial, and industrial zones within regional growth
areas.

0 Residential zones have an assigned base density (amount of development permitted without
PDCs) and a maximum permitted bonus density (amount of geweltt permitted with PDCs).

O«

The number of homes which a developer wishes to build on a given parcel of land will
determine how many, if any, PDCs are needed.

Status of the Progranf05/18/09f r om t he Commi)ssi ondés Web site
0 10,812 transferable developmt rights (equivalent to 2,703 PDCs) have been formally
allocated through Letters of Interpretation issued by the Pinelands Commission.

0 637 projects using PDCs have been built or approved, or are awaiting approval. These
involve 4,671 development rightor 1,167.75 PDCs.

Approximately 7,008 rights have been officially severed (or removed) from sending
properties, protecting more than 59,720 acres of important conservation and farm land.

O«

B. The Burlington County Transfer of Development Rights Destration Act

After the success of TDRs in the Pinelands, the New Jersey Legislature thaddadington
County Transfer of Development Rights Demonstrationidd989 which allowed any town or
city in the County t@reate a TDR program with the Couditg p e r mwoBsrlingtam .
County townships, Chesterfield and Lumberton, created TDR programs.

In 2000, Chesterfield Township containg@14 residents in 924 dwelliagn 21.6quare miles.

The 560acre receiving are®ld York Village,will remove 1,408 development rights and
ultimately preserv&,525 acresf rural land After selling the TDRs, a landowner can build up

to oneunit per 50 acresAs of March 2009, TDRs had preserved 2,142 acres and TDR contracts
would preserve 660 more. With ahet 4,670 acres preserved by PDRs, the Township has
preserved 7,412 acres so tar.

For this and more infor mat i oonChesteréetd TawmshipAiCasé & u d Paverbmtv e | o p me n t

presentationNew Jersey Highlands Coundillarch 5, 2009. Can be downloaded from
http://www.highlands.state.nj.us/njhighland$¢bank/chesterfield_pres_030509.pdf



http://www.highlands.state.nj.us/njhighlands/hdcbank/chesterfield_pres_030509.pdf
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Old York Village is a nedraditional development, which is a great way for making density
acceptable to existing residents in the receiving zdme importance of creatirng desirable,

attractive places in receiving areas cannot be overemphasizeResidents of receiving areas

must believe that the new development is adding to their quality of life, not just adding more of

the same old blah that they despise. In his excdlle pr e s e n tGatting WhatYoua | | ed i
Want in the Receiving AreaRobert F. Melvin, PP, AICP ex pl ains, dAin the fi
itds mixed use cores to the rescue. 0 (See
http://www.state.nj.us/agriculture/sadc/tdr/resources/tdrsummit07melvin.pdf

NeoTraditional Development in Old York Village, the receiving zone for Chesterfield Township
Burlington County, New Jersey:

Development within the planned village will be
guided by site planning and architectural
design standards which have been
incorporated within the Township's zoning
ordinance. The site planning standards
address the spatial relationships between
buildings and the roadways, streetscape
elements and open spaces which form their
context é.

FE

Chesterfield Township, with
TDR Receiving Area shown

= HreieT
R+1 . BESIDENTIAL
B v-viLLAGH

B C-COMMEKCIAL
B Oor. Orrce PARK


http://www.state.nj.us/agriculture/sadc/tdr/resources/tdrsummit07melvin.pdf
http://www.chesterfieldtwp.com/Smart%20Growth/Smart%20Growth%20Page.htm
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http://www.chesterfieldtwp.com/Smart%20Growth/Smar®dPowth%20Page.htm

Old
York
Village
Plan

S VRAEAAE.

1

-~
.
o

v

http://www.clarkecatonhintz.com/news_62/cch.pdf

Chesterfield Township maintained a multiyear effort that brought
citizens and developers together to meticulously plan and rezone a
receiving area for a pedestrian  -friendly, smart -growth village. The
extensive public involvement promoted acceptance and the rezoned land
gave both citizens and developers certainty about where and how
growth would occur. This certainty is a significant benefit to developers
who do not h ave to apply for rezoning but are assured of exactly what
they can build if they follow all the rules, including compliance with the
TDR requirement.

Rick Pruetz AICP, and Noah StandridgéPlanConsistent TDRY Zoning Practicelssue 8, American Planing
Assaociation, September 2009.


http://www.chesterfieldtwp.com/Smart%20Growth/Smart%20Growth%20Page.htm
http://www.clarkecatonhintz.com/news_62/cch.pdf
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C. The State Transfer of Development Rights Act of 208w Jersey)

Following the success GIDR programs irBurlington Countythe New Jersetate legislature
passed the State Transfer of Development Rights Act in 2004.

The governing body of any municipality must complete the following to create an intra
municipality TDR program:

0 Draft and adopt a transfer development plan element to be included in its master plan
Include an estimate of anticipated population and ecangrowth for the next 10 years
Identify and describe all prospaat sending and receiving zones

Analyze how the anticipated population growth is to be accommodated in the
municipdity and in the receiving zongs

Include an estimate of existing and proposed stftecture of the receiving zone

<N S S S

Provide a procedure and method to transfer developméits figm sending to receiving
zones and

Yy Provide explicit planning objectives and design standards to govern the review of
applications for development in the receiving zone.

0 A capital improvement program for the TDR receiving area, identifying nagess
infrastructure improvements

0 A utility service plan for the municipality that specifically addresses the TDR receiving area
so that no development in this area is delayed by lack of service

O«

Complete a real estate market analysis which explorgsotieatial in both the sending and
receiving zones, with respect to capacity and market demand (likelihood of TDR usage in
receiving zone)

The governing bodies of two or more municipalities may enter into a TDR agreement. Each
must follow the above steps.

Requirements for the Sending Zone
Lands in a sending zone must meet one of three criteria:

O«

Agricultural land, woodland, floodplains, wetlands, threatened/endangered species habitats,
aquifer recharge land, recreation or parkland, waterfront, steeply sloped or other lands where
development activity is restricted

O«

A distinctive aesthetic, ardlctural or historic point of interesor

O«

Other areas that should remain at low densities due to a lack of infrastructure availability
(inadequate transportation, sewer service).etc

Lands in a sending zone may already be permanently restrictedauooleservation easement.

Density bonuses may be assigned to individual sending zone properties in order to expedite or
prioritize protection of those lands.
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Requirements for the Receiving Zone
Lands in the receiving zone must:

O«

Be large enough to acconodate all development potential from the sending;zone

Have a realistic development potential with respect to infrastructure, zoning densities and
local market demand

Be consistent with county and regional ptans

Have existing or planned utilityesvice so as not to delay the purchase of any transferrable
development rightsand

0 Mandate that only TDRs may be used for density increases

O«

O¢ O«

Review by County, State officials

After completing the steps to draft a TDR plan, the county planning boarstatedOffice of

Smart Growth conduct a review for compliance with the guidelines of the state TDR act and
existing municipal, county, regional and state development plans. After three years, the program
must be updated (new real estate analysis, infiesitte survey) and reviewed by the county.
Another review is conducted after five years. If after five years, at least 25% of the development
potential has not been transferred, one of the following must oeguine municipality must

purchase the diffrence in potentialb) sending area landowners must agree to keep the

program; c) municipality can demonstrate expected success and attribute shortcomings to a low
demand (planning board and/offi®e of SmartGrowth must concur);or d) less than 25%f o

sending area has been for sale during the five year period.

The state provides incentives in the form of streamlined approvals and assistance with other
departments (housing, environmental protection, public utilities, &twe) Office of Smart

Growth povides technical and financial assistance to municipalities creating new TDR
programs.

It must be noted, however, that few if any TDRs are sent to another jurisdiction because no one
wants to be a receiving aregthout help to offset the costs assoedhtvith the extra density:
public services, infrastructure, amenities, etc.

Grant Dehart and Rob Etgen again assess the
Maryland:

While this may appear to be an onerous set of requirements for the adoption oflacal TDR
program, this examination of Maryland TDR programs suggests that those that have not been
successful in protecting much land would likely have been more successful if they had followed
the New Jersey State TDR planning requirements, or they mighnever have been established at
all.

This observation raises the question of whether the State of Maryland should adopt similar
requirements and standards for establishing county and municipal TDR programs, that together
with technical assistance from theMaryland Department of Planning, could help ensure that
new TDR programs will be successful. While local TDR programs should be optional and
tailored to the unique real estate market, land use regulations and politics of each county, the
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lack of a model @ guidelines for TDR programs in Maryland has inhibited the success of this
mechanism in most of the counties that have adopted it.

The New Jersey TDR law has a few key requirements that should be considered by Maryland in
establishing more specific guidéhes or requirements for county TDR programs. These include
Sections:

9. e. I n r e cne densityningreages may be, achieved in a receiving zone without the use of
appropriate instruments of transfers o

11 . The redtrictions (of the sending parteeasement) shall be expressly enforceable by the
municipality and the county in which the property is located, any interested party, and the State of
New Jersey 0

2 0 The failure to maintain plan endorsement status or the failure to have transferred fficsent
degree of development potential within five years constitutes a rebuttable presumption that the
development transfer ordinance is no longer reasonabl@

At a mini mum, New Jerseyds State Tr arsadforeany of Devel op
county anticipating the adoption of a new TDR program, as a checklist for the kind of planning
and analysis that should be done.
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Interjurisdictional TDR Effort in Caroline County

Caroline County has a T Dhrieposedrecgivigmoneis The Count

located between Denton ande@rsboro. According to the draft comprehensive plan,

however, fAit has been determined that current

Countybds TDR Receiving adeagtoigbtemmuvdat abéak
iles

As a result, the draft comprehensive pl an
identify interjurisdictional growth areas that could be served by a wastewater treatment

system. These new areas could accommodate thenieghddDR Sending rights

depending on modifications to the Countyds ex
of a separate TDR/PDR Program. In addition to these new areas, the County will

continue to work towards developing a mutually beneficial autesdictional growth

program with the Towns that would provide growth guidelines for town growth areas,

County growth areas and | and preservationo (p

An injurisdictional agreement does not exist yet, but the towns of Denton, Greensboro,
andTemplevlle are interested, and the County is working with them. Denton is closest

to reaching an agreement with Caroline County. In an interjurisdictional agreement, the
County would propose using the Towns®6 growth
rights transferred from County | and. Devel opers
in |lieud to the County instead of actwually bu
require. The County would then use the funds to buy PDRs or TDRs.

The municipal growt element, which is required in town plans, opens the door to the
conversation on interjurisdictional TDR3 he municipal growth elementakes the

towns think about future zoning densities and how much could be achieved through the
use of TDRs.

The big qestion, as always, is: how can thens benefit by accepting extra density

through TDR? In exchange for taking the growth, the County woalttording to the

proposed plan actiosconcentrate land preservation funds in creating greenbelts around

the Towrs, which theowns see as a great amenity: properties adjacent to the towns
would be fAa higher priority for | and prese
of developmentodo (page 23). I n addition, t
andwater extensions into annexed areas. Denton actually reduced the size of its growth

area, meaning that it is willing to see higher densities and smarter growth within its
boundaries.

rva
he

In addition, the County would work to create design standards in TR ireg zones,
which is a strategy recommended in the final report of the Workgroup on Land
Preservation and TDRs.
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The Plan-Consistent Transfer of DevelopmentRights

It is useful to point out that not all TDR programs reqtheedesignation of new receigrareas
with new densities, and all the analysis and opposition that such an efforts may involve. As
planners Rick Pruetz, FAICP, and Noah Standridge point out:

Admittedly, adoption of a TDR program can be a long, labtamsive process when it requires

increases in the development | i mit sHodevgr,imatyed i n a <co
communities prefer a TDR mechanism that requires no changes in the future density described in their

general plans (typically depicted in future lamse map or general plan maps)Ve distinguish this

iplcaonnsi stent o TDR approach from a more ambitious pro
densities, often triggering infrastructure studies, extensive environmental review, and community

resistance In contrast, plarconsistent TDR works within the development limits of the current

general plan through a simple requirement, described below, which is inserted into the zoniflg code.

In short,if your planalreadycalls for the evetnal upzoning of ceain areas to

accommodate growth, you can require the use of TDRs to achieve the new zoning instead
of just giving it away. Since the higher density is already in the plan, it is likely to arouse
less opposition than creating new receiving areas for Inigiver densities. (A variation

on this approach to the plaonsistent TDR is to do what Calvert County did: downzone

the growth areas and require TDRs to get back to the original density.)

Pruetz and Standridge propose a fpart test to see if yoyurisdiction may be ripe for a
planconsistent TDR:

O«

Question 1: Does your community often receive applications for upzonings?

Question 2: Does your communityds current g
areas appropriate for future upzonings?

Question 3: Are the existing zoning restricedor the areas you want to preserve
adequate to discourage inappropriate development?

Question 4: Is youtommunity willing to require copliance with TDR requirementsifo
all (or most) development in excess of current zoning limits?

O«

O«

O«

0 éa plan -consistent TDR program does not require any
changes to the development capacity of the existing general
plan, meaning the depiction of those areas suitable for an
eventual upzoning.  This saves communities theti me and
expense of conducting new infrastructure and environmental
studies as wel | as countl ess me
concerns about general plan revisions. o]

YRi ck Pruet z, Al CP, aodn sN osathe nSt alnDdR.iod g eZ o nfiPnlganPr act i c e, | ssue
September 2009.
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The Next Generatbn of Transfer of DevelopmentRights Programs

A. Emerging ecosystem service markets

On the horizon are several opportunities to conserve and restore land using financial incentives
generated for ecosystem service markets. These incentives can complBRgrbgrams by
interlacing additional conservation tools within TDR sending areas. To take advantage of these
opportunities, TDR programs should establish sending areas that have a high potential to
generate marketable ecosystem services.

Traditiondly, goods produced from nature, such as fish, timber, ceopgsother natural

commoditieshave monetary value and are exchanged for a price between buyers and sellers.

Natural systems also provide many services that are essential for supportingafghomuman

health and welbeing and economic systems. These services include reduction of greenhouse

gases through carbon sequestration in soils and trees, production of clean water and air and
prewention of soil erosioly forests and wetlands, angpport of diverse wildlife and plant

communities thaare part ofnany outdoor recreationattivities In most instances, landowners

who own the lands and waters that provide these services are not compensated for the ecosystem
service benefits providad the public. New financial incentives are developing that can be used

to pay | andowners for the services their | and
creditso or fAhabitat bankso descri benmemdav t hes
assets with true monetary value.

These ideas are also being explored in Maryland. The Bay Bank, under development by the
Pinchot Institute of Conservation, will be a catifred and comprehensive maiiete linking
landowners to existing anaw ecosystem service markets. The Bay Bank is currently pursuing
five distinct ecosystem markets:

O«

Carbon Sequestration: credits for removing carbon from the atmosphere.
Forest Conservation: credits for maintaining and enhancing forest lands.
Habitat Conservation: credits for maintaining habitat critical for protecting endangered

species or hig value habitats. Early efforts are focusing on Delmarva fox squirrel habitat
and brook trout stream systems.
0 Water Quality Protection: credits for reducing water pollution.

o

0 Wetland Conservation: credits for maintaining and enhancing wetlands.

O¢ O«

In addition, state agencies are also developing new programs that wilbferanarket

development. The Maryland Department of Agriculture and the Maryland Department of the
Environment are ecgponsoring a Maryland Nutrient Trading Program designed to warkeba
farmersandwastewat er tr eat ment pl ant operators. Mar y
Reductions Act of 2009 requires that the state develops a carbon offset program to assist in

meeting the 25% greenhouse gas reduction goal by 2020. This &tieihg led by the

Maryland Department of the Environment.

Key to supporting TDR programs is the strategidamation of TDR sending areas with areas
that have high potential to generate ecosystem service credits. For example, habitat conservation
barks and credits can only be developed in areas that harbor the target species. Restrictions,
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such as these, can help focus appropriate areas for TDR sending area selection. Attention paid to
location will leverage the greatest benefits possible from th@seging ecosystem service
markets.

(For more information, please sBeay Ban Kk : The Ches aMarletplacé:s Ec o0 ¢
http://www.pinchot.org/gp/bay bardndMaryland Department oAgriculture, Maryland Nutrient
Trading Programhttp://www.mdnutrienttrading.org/

B. Opportunities for beginning a Statewidelnterjurisdictional TDR program Leveraging
Trarsit Oriented Development (TOD)t& and Bas&ealignment and Closure (BRACH#es

A statewideor interjurisdictionalTDR program would involve intgurisdictional trading between
Counties on a regional or statewide basis. The benefits ofjuntedictional trading could

promote broadandscapescale conservation across jurisdictional boundaries in the most important
natural resource and rural resource areas and could help foctdehigity development in
appropriately locateil andappropriatelydesigned Smart Growth areasA critical element
underpinning successful TDRqgrams is the creation of a stromgrket for development rights
where there is a competitive balance between theadd for density credits and thepply. In

many instances, the demand side of the market is.waakder to ensure the success of statewide
or interjurisdictional TDRs, State and local governments will need to collaborate to ensure that
sufficient demand for TDRs exists in proposed receiving aréas. of these opportunities present
themselves thugh Transit Oriented Development (TOD) sites and through theBzaegnment
andClosure (BRAC) Revitalization and Incentive Zone Progr@pportunities to designate

other types ofeceiving areas should be infoethby ongoing efforts to idenyitargeed growth

area® andstate and local fundingfforts to support therh

TOD sites
0 Transit Oriented Development (TOB)an approach to development that encourages relatively
densemixed-use, pedestrian friendly development within a walking distance (¥ tdégohi
a transit station. Thet&e has a robust program ofpieg promoteand implement TOD
across a variety of its 106 existing station areas, and works closely with local governments to
ensure that these and future transit facilities are supported with appropriate land uses. Six of
these project ar earst wRirtee dce siimgnlaurea 2260 H,S man
subject of collaborative effort between state and local agencies to examine potential
redevelopmentThese siteare intended to produce compact, mixeddeselopment that will
spur economic development pgort the use of the transit systemdde a model for Smart
Growth cevelopment acroddaryland
0 The unique opportunity with the TOD Smart Sites is that
Yy There is generally a reasonable share of publicly owned land
Yy There are existing strong padrships between state and local agencies
Yy The existence of transit makes it possible and desirable to build at higher densities and the
development can support transit ridersiip a designated Smart Site, the State will have
already agreed to make $hZone a priority for State Investment making it more equipped
to accept the increased densignd
y Thedesignatorof a fASmart Siteo reflects a commitr
agencies to Hp align resources towards the achievement of TO&ls.


http://www.pinchot.org/gp/bay_bank
http://www.mdnutrienttrading.org/
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0 Transit spans a wide variety of Maryland communities, and its use benefits residents across the
state by helping reduce congestion, carbon emissions, and other kinds of transpefttedn
environmental degradation. While Smart Sites agklomly a sampling of current rail station
areas, the potential exists to expand the approach to include a broader array of communities
and types of transit facilities, to include smaller municipalities in rural areas as well as urban
centers.While initial focus for receiving areas could target the specifically targedddisite,
the prograntould expand to includeeceiving areabeyond themmediateTOD zone.

Inclusion of any given TOD site or project would need to be precededdspih market
andysis to ensure that the agreement could be balanced against the market realities of the
station area, and the capacity of State and local governments to provide adequate subsidy.
The types ofnvestment could includeansportation funds, water anemger funds, schdo
construction and investment, communityéstment funds and other tax credit options.

(@]

BRAC Revitalization and Incentive Zone Program
0 The BRAC Reuvitalization and Incentive Zone (SB206 BRAC Community Enhancement Act)
is intendedto focus growth in areas that are already designated for grqtivjde local
governments with financial assistance for public infrastructure in theselefeled areasand
align other $ate resources and programs to local governments and businessas ilotae
BRAC zones for a coordinated State effort on making the zones the focus of BRAC growth.
0 The benefits of BRAC Zone designation to a local jurisdiction includes:
Yy Payment of 100% of state real property tax increment on qualified properties
y Payment equal to 50% of the |l ocal jurisdic
properties;
Yy Use of funds to pay back bonds, including Tax Increment Financing bonds, issued for
y

infrastructure improvement in the Zgnand
Priority consideration for financing assistance for projects or operations from various state
agencies.
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What do ve mean by density, mixed uses, and amenities suitable for a TDR receiving zone? Some
examples, though not the only ones, already exist in traditsomall towns such as Chestertown.



